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Intersectional Discrimination — The Trifecta — Boxed!
By Byrona J. Maule, Phillips Murrah P.C.

n September 30th, the
Equal Employment
Opportunity Commis-

sion filed suit against a national
department store," alleging

it discriminated against a
51-year-old, African American
woman on the basis of her age,
race and sex.

The Allegations: The
lawsuit claims that younger,
less-experienced, white males
were promoted instead of the
plaintiff. Adding insult to
injury, the plaintiff was termi-
nated in 2010, three years after
filing the charge of discrimina-
tion, which the EEOC alleges
was unlawful retaliation.

The Theory of Recovery:
The EEOC filed suit under
Title VII, for sex and race
discrimination and retaliation,
and under the Age Discrimina-
tion in Employment Act, for
age discrimination and retalia-
tion. The trifecta — boxed! No
matter what the combination,
if the jury finds discrimination

under any one of the protected
classes — or any combination
thereof — the plaintiff wins.

The Relief Sought: The
EEOC secks permanent
injunctive relief, including an
order that the department store
“institute and carry out poli-
cies, practices and programs,
which provide equal employ-
ment opportunities for women,
racial minorities and persons
age 40 and over...” The suit
also seeks back pay, front pay,
compensatory, punitive and
liquidated damages.

The Intersectional
Discrimination: The EEOC
is focusing on intersectional
discrimination. In 2006 at a
Commission meeting, intersec-
tional discrimination was high-
lighted, “The EEOC should
also be a leader in the discus-
sion of intersectional discrimi-
nation. Because employees are
multi-dimensional persons, it is
sometimes difficult to pinpoint
the motivation for discrimina-

tory
behav-
ior... The
require-
ment

to show
that
unlawful
discrimi-
nation
occurred
‘because
of” race,
gender,
color, re-
ligion, or
national

origin, complicates the pursuit
of justice of these plaintiffs.’...
As the agency charged with the
enforcement of Title VI, the
EEOC must begin a dialogue
with employers so that they...
will take affirmative steps to
combat intersectional dis-
crimination.”? In 2007 at a
Commission meeting intersec-
tional discrimination was again
the topic of discussion, “As

a Commission, we recognize
also that the issue of dual or
intersectional discrimination is
an important part of our Title
VII enforcement....”®> And

in May 2010, Jacqueline A.
Berrien, Chair of the EEOC,
opined that the “but for” rea-
soning required under the Age
Discrimination in Employment
Act, “would appear to preclude
‘intersectional discrimina-

tion claims (e.g. those alleging
that discrimination occurred
because of a combination of
two or more protected traits).
This doctrinal development
would upend decades of settled
law allowing for such claims,
and represent[s] an alarming
restriction on longstanding
civil rights protections.”

The Nationwide Phenom-
ena: Intersectional discrimi-
nation cases are nationwide
phenomena. In June 2010, the
EEOC entered into a consent
decree with a nationwide leas-
ing company — the basis of the
case was reverse race and age
discrimination and retaliation.
The older white employee
was treated less favorably by
her young, African American

supervisor, and ultimately ter-
minated when she complained
of the discrimination.’
Employers Be Warned:
Many of these cases are filed by
the EEOC, which means the
EEOC brings all of the resourc-
es of the federal government to
the lawsuit. While these cases
can frequently be resolved at
mediation or conciliation, once
the EEOC files suit — an out-
of-court settlement is a virtual
impossibility. The EEOC is
seeking injunctive relief, which
once obtained, gives the EEOC
the right to enforce the injunc-
tion, in court, if necessary.
Best Advice: Evaluate
your company’s employment
decisions carefully — including
hiring, raises, training, promo-
tions, discipline and termina-
tion. Management should
be able to clearly enunciate
the reasons for each employ-
ment decision. Make sure the
decisions are always based on
legitimate, non-discriminatory
business reasons.
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